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Abstract

The high divorce rate demands effective and peaceful dispute resolution efforts, primarily
through mediation in court. This study aims to examine the effectiveness and procedures of
mediation in court in resolving divorce disputes in a structured and peaceful manner. Using a
normative legal research method with a descriptive-analytical approach, this study analyzes laws
and regulations related to mediation procedures in Indonesia, including Regulation of the
Supreme Court of the Republic of Indonesia Number 1 of 2016 concerning Mediation Procedures
in Court. The study's results indicate that mediation has proven effective in reconciling couples
about to divorce. According to the Regulation of the Minister of Religious Affairs Number 1 of
2016, the mediation procedure in the Religious Court begins with pre-mediation, continues with
the mediation process facilitated by the mediator, and ends with the recording of the mediation
conclusion. The success of mediation is marked by a peace agreement stated in a peace deed. This
study suggests the importance of increasing the capacity of mediators, socializing the benefits of
mediation, and developing innovative mediation models to optimize the function of mediation
as a means of resolving divorce disputes effectively, efficiently, and peacefully.
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INTRODUCTION

Divorce can be interpreted as the termination of a marriage between a husband and wife, which
is determined by law or religion (talak). This occurs when the couple no longer shares mutual
attraction, trust, or compatibility, resulting in domestic discord (Hayati & Adulama, 2022;
Ramadhani & Krisnani, 2019). And currently, divorce in the present day seems to have become a
common phenomenon in society (Nabilah, Amirudin, & Muzaki, 2022) and is no longer seen as
something shameful (Praptiningsih, 2018). his is evidenced by the fact that there are still many
(Suhastra, 2023) and even the increasing number of divorces every year in the Religious Courts
in particular (Anwar, Sultan, & Mapuna, 2022; Fitri, 2022; Siregar et al., 2023).

Despite its increasing trend, divorce is rarely a simple process. Emotions run high, and
legal and financial complexities can easily exacerbate conflicts (Jundan, 2020). To mitigate these
challenges, a comprehensive understanding of the circumstances is needed (Fauzi, 2021). On the
other hand, it is also necessary to encourage peaceful resolution (Lestari, 2014). In Indonesian
law, it is found in Article 130 of the Herziene Inlandsch Reglement (HIR) and Article 154 of the
Rechtsreglement Voor De Buitengewesten (R.Bg), both of which recognize and require the
resolution of disputes through peaceful means (Tresna, 2018).

From there, the court, as an instrument of law enforcement, has implemented mediation
since 2008 (Junus, Sarson, Elfikri, & Muntholib, 2024). Until now, many courts have integrated
mediation procedures into the divorce process. The Supreme Court has also provided facilities or
a place for holding mediation in the Religious Court quite well as stated in Article 11 of PERMA
No.1 of 2016 concerning the Place of Mediation that mediation is held in the court mediation room
or another place outside the court agreed by the parties as Article 11, Regulation of the Supreme
Court of the Republic of Indonesia No.1 of 2016 concerning the Place of Mediation. This approach
aims to achieve a structured and peaceful settlement that serves the best interests of all parties
involved, especially if it involves children.

Moreover, from an Islamic perspective, before carrying out a divorce, it is necessary first
to make peace. Peacemaking conducted within the Religious Court is frequently referred to as
mediation. With mediation, it is hoped that a problem between the two parties can be resolved
peacefully and good relations can be maintained between the parties involved (Mahendra,
Budiartha, & Ujianti, 2023). However, the fact is that society and the courts themselves have not
been able to use mediation as effectively as possible in resolving divorce disputes (Rizkq, Sulatri,
& Ismail, 2022). Additionally, there are still numerous individuals who are unaware of the
procedures for conducting mediation in religious tribunals in the context of divorce cases.

Based on the above explanation, this study will comprehensively review the mediation
procedure in court to resolve divorce disputes. In addition, this article will also examine the
benefits of mediation in achieving a fair, peaceful, and sustainable agreement for all parties
involved.

METHOD

This study uses a normative legal research method, which focuses on studying legal regulations
governing mediation procedures in resolving divorce disputes in court. This type of research is
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descriptive-analytical, where researchers will analyze relevant laws and regulations, such as the
Regulation of the Supreme Court of the Republic of Indonesia Number 1 of 2016 concerning
Mediation Procedures in Court, and review court decisions related to the application of
procedures in mediation. In addition, this study will review legal literature, books, scientific
articles, and previous research that discuss mediation in the context of divorce to understand how
mediation procedures are regulated and implemented according to a favorable legal perspective.
Data in this study will be collected through literature studies by reviewing legal documents,
regulations, and court decisions related to mediation in divorce disputes. Data analysis was
carried out qualitatively.

RESULTS AND DISCUSSION
Mediation as an Effort to Reconcile Marriage Couples Who Want to Divorce Peacefully

Mediation is one of the ways to resolve disputes, or "non-litigation," namely a settlement carried
out outside the Court (Court) (Bustamam, 2018; Muhammad & Sanjaya, 2023). This method of
conflict resolution is frequently presented as an alternative to legal processes and tribunals, which
parties involved in a dispute use to attempt to resolve their differences. As an impartial third
party, the mediator's objective is to assist the parties in achieving their desired resolution. When
clients attend mediation, the mediator summarizes or formulates their complaints and
experiences (Stokoe & Sikveland, 2016). And this mediation has become part of the legal
framework that regulates divorce matters (McGowan, 2018).

Divorce is a painful relational experience that results in losing a bond or relationship
(Kaleta & Mroz, 2023). In the case of divorce, it is known as "divorce mediation," which is a
mediation strategy in divorce using an alternative approach to resolving conflicts between two
divorcing parties facilitated by an impartial third party (Olmer & Brown, 2016). This aims to
reconcile the two partners who want to divorce. In divorce cases, the judge is responsible for
efforts to reconcile, as mediation must be conducted in accordance with the Supreme Court
Regulations on Mediation Procedures. In court, peace is attempted through mediation in the
Religious Court so that couples who wish to divorce change their minds and reconcile (Salamah,
2013).

In cases like this, many research results prove that mediation, especially in divorce cases,
can provide peace between the two parties. Examples include the success of divorce mediation at
the Soreang Religious Court (Zalfa, Sopian, Kusmayanti, & Faisal, 2024), Palopo Religious Court
(Hasmawati & Syahril, 2020), Sumenep and Pamekasan District Religious Courts (Ach Rois &
Galuh Widitya Qomaro, 2023), and several other successful cases at other Religious Courts.
Marpaung & Mukhsin (2024) explain that the success of mediation depends on the parties'
willingness and cooperation and the mediator judge's professionalism in facilitating the process.
Therefore, mediation has now become an obligation and is appropriate for application in
religious courts in Indonesia (Setyowati, Musjtari, & Susilowati, 2021).

Mediation procedures by Non-Judge Mediators at the Majalengka Religious Court

Cases submitted to the Court after an attempt to resolve the dispute through mediation are
assisted by a certified mediator; through this mediation, it is hoped that not only will the backlog
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of cases be reduced, but most importantly, there will be a tool for the community to resolve cases
simply and at low cost. In addition, this regulation does not assume that mediation is just a
formality but an obligation of the judge as governed by statutory regulations (Safudin, 2018).
There are three procedures for implementing mediation (Devi & Mahadewi, 2022; Purnamasari,
Fakhruddin, & Amda, 2021; Syaifudin, 2018; Terok, Munawir, & Lubis, 2021), namely:

1. Pre-Mediation Procedures

In this procedure, the Majalengka Religious Court mediator is limited to examining the
issues or cases registered by one of the parties at the Majalengka Religious Court. The mediator
has stated that in the general pre-mediation process at the Majalengka Religious Court, the
mediator is only required to study the lawsuit material. Consequently, beginning the lawsuit
material study at the posita is imperative. Petitum: What is it? Should this be the case, the parties
are requested to promptly access the mediation forumptly. This adheres to the mediation process
adopted by the Majalengka Religious Court. In accordance with Perma No. 1 of 2016 regarding
Mediation Procedures in Court, the mediator remains in the mediation room when the Judge
instructs the parties to be present in the room to engage in mediation with the mediator.

Based on the results of the interview with Masturo as a non-judge mediator at the
Religious Court, he stated that in the first mediation, of course, he introduced himself because
that is a mandatory SOP for us first to carry out the mediation process at the beginning. Then, we
build the same perception that our intention here is to find a solution to the problems faced by
the parties. Then, we assure the parties that we do not have any interest in the parties' problems
and only sincerely help so that later, the direction will be towards the benefit of each party.

2. Mediation Process Procedure

In this mediation process, the mediator helps the parties to resolve the existing problems
peacefully. By communicating in-depth, establishing good relations between the parties, and
carrying out the role of the mediator to the maximum, it is hoped that the mediation can run
smoothly with satisfactory results for both parties. According to the mediator, the mediator can
explore the mediation of truth related to the context of the problem presented in the lawsuit. Is it
like that, or are there things hidden by the parties? According to the author's observations and
the results of interviews with Agus Asri Sabana at the Majalengka Religious Court as a non-judge
mediator at the Majalengka Religious Court, mediation can be carried out if there is a good
relationship between the parties and the mediator and mutual trust so mediation can run
smoothly and in accordance with the mutual agreement. Then, the mediator explains the
procedures and mechanisms of mediation, especially in divorce practice at the Majalengka
Religious Court, as conveyed by the non-judge mediator.

According to PERMA No. 1 of 2016 concerning Mediation Procedures in Court, the
mediator waits in the room when the judge orders the parties to be present in the mediation room
to conduct mediation with the mediator. Then, the mediator determines the date with the parties.
Furthermore, the mediator's meeting with the parties will explain the mediation procedure and
ask whether the parties are present alone or accompanied by their attorney, if there is an attorney
then a video call is made, because mediation cannot be represented in principle.
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According to Perma Number 1 of 2016, the mediator is responsible for determining the
date of mediation after determining the mediator's appointment and fulfilling the obligation to
resolve the dispute through mediation. This is a requirement for non-judge mediators at the
Majalengka Religious Court.

3. Final Mediation Procedure

Based on the interview with Cecep Makmun, a non-judge mediator at the Majalengka
Religious Court, he stated that the mediator inquired about the conclusions of each party at the
conclusion of the mediation process, whether there was a desire to reconsider the case, withdraw
it, or potentially agree to the solutions that were discussed in the forum. If so, the mediator will
document the parties' statements and submit them to the panel of judges in writing for their
consideration in the subsequent trial's provisions. This will serve as the agenda for the panel of
judges to review the mediation results.

According to the non-judge mediator, in general, if the procedure of the process helps the
parties, of course, the mediator will discuss the problems they face first, so if the mediator has
discussed the problems faced by the parties, the mediator sees the response from each party
because sometimes the problems faced by one party and the other party are not the same. For
example, if one party considers that A is a problem for the other party but for the other party,
problem A is sometimes not a problem for him, then to build that perception, we discuss it
broadly if later if there is indeed a solution to the problem, we also facilitate the parties to make
a written agreement, if the written agreement is agreed upon in general. The direction is in the
area of improving their household or revoking the registration of the case at the Majalengka
Religious Court. The mediator asks the panel of judges to determine the peace deed the parties
have agreed upon, forcing anything that results from the agreement to be done voluntarily.

At this stage, the mediator convinces the parties by asking again about the results of the
agreements. If the mediation leads to a settlement of the case, then written evidence is made, and
a peace deed is requested from the examining judge. However, suppose the mediation is
unsuccessful, or one party still wants to continue their intention to divorce. In that case, the
mediation is declared a failure, and the mediator still provides his report to the judge that the
mediation cannot be carried out. The mediator will find information that can then find the truth
of the problem, which will then be asked again to the parties how they respond, then if they have
found agreements, the mediator will put it in writing which then finds a solution. So, the
mediator, who is not a judge, requests that the judges execute a peace deed, deemed a joint
decision. This is consistent with Perma Number 1 of 2016 regarding Mediation Procedures; a
peace agreement is the conclusion of the mediation process, which signifies that the litigation is
withdrawn and re-stated in the form of peace if the parties consent to it. The Religious Court's
mediation process is designed to alleviate the burden of cases and offer straightforward and cost-
effective solutions to the community. Premeditation is a component of mediation procedures in
which the mediator analyzes the case that has been submitted and organizes a meeting with the
parties.

It is in accordance with the mediation procedure, instructing the mediator to wait for the
judge's order before beginning mediation. Mediation Process: The mediator helps the parties
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reach a peaceful solution by exploring the issues, establishing good relationships, and facilitating
communication. The mediation process also explains the mediation procedure, as regulated in
Perma Number 1 of 2016. Final Mediation Procedure: The mediator records and reports the
parties' conclusions to the judge. If an agreement is reached, a peace deed is made in accordance
with the agreement of the parties. However, if mediation is unsuccessful, the mediator reports
the results to the judge. In mediation, the mediator acts neutrally and helps the parties reach an
agreement without imposing their will. The mediation results are stated in the form of a peace
deed if a peace agreement is reached, per the provisions of PERMA Number 1 of 2016.

CONCLUSION

This study ultimately concluded that mediation, especially in divorce cases, has proven effective
in reconciling couples about to divorce, and various studies in other religious courts in Indonesia
support this. This study also found that the mediation procedure in the Religious Court, in
accordance with Supreme Court Regulation (PERMA) Number 1 of 2016, begins with pre-
mediation, where the mediator studies the case files and prepares an initial meeting with the
parties. During the mediation process, the mediator builds good communication, explores the
root of the problem, and facilitates communication to find a mutually agreed solution. At the end
of the mediation, the mediator records the conclusions and reports them to the judge; if there is a
peace agreement, it is stated in a peace deed, while if mediation fails, the trial continues.

To optimize the mediation function in the Majalengka Religious Court to resolve divorce
disputes effectively, efficiently, and peacefully, it is necessary to increase the capacity and
competence of non-judge mediators through training, workshops, and periodic supervision. In
addition, more intensive socialization regarding the benefits and procedures of mediation needs
to be increased so that the community prefers mediation in resolving divorce disputes. By
utilizing information and communication technology, innovative mediation models and
techniques are also essential so that mediation remains relevant to the times. Further research on
the factors that influence the success of mediation and its impact on post-divorce life is needed to
ensure the effectiveness of mediation in creating peace for the disputing parties.
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